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Statement of the Case 

A jury convicted petitioner of manslaughter and accident involving 

injury or death arising from an incident in which petitioner struck two joggers with 

his vehicle (CR 000001). With his punishment enhanced by two prior felony 

convictions, the jury sentenced him to 60 years’ imprisonment (CR 000358). On 

appeal, Petitioner argued (among other issues) that the trial court abused its 

discretion by admitting into evidence the results of his blood tests, accompanied by 

a Certificate of Analysis under article 38.41 of the Code of Criminal Procedure, 

without the testimony of the individual who performed the testing. See TEX. CODE 

CRIM. PROC. art. 38.41 (Vernon 2018).  

Petitioner argued the admission of the lab report violated his right to 

confrontation under the Sixth Amendment to the United States Constitution. The 

Fourteenth Court of Appeals held that the certificate substantially complied with 

the statute; therefore, he was required to file a written objection at least ten days 

before trial. Having failed to do so, the court determined that petitioner did not 

preserve the issue for review. See Williams v. State, 531 S.W.3d 902, 918 

(Tex.App.—Houston [14
th

 Dist.] 2017, pet. filed) (citing Deener v. State, 214 

S.W.3d 522, 526 (Tex.App.—Dallas 2006, pet. ref’d)). 
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Issues Presented 

Article 38.41 of the Texas Code of Criminal Procedure provides that a 

Certificate of Analysis is admissible as evidence during trial to establish the results 

of the laboratory analysis without requiring the analyst to physically appear at trial 

if the certificate complies with the statutory requirements. See TEX. CODE CRIM. 

PROC. ANN. art. 38.41, § 1. The certificate is not admissible if the opposing party 

files a written objection to the use of the certificate no later than ten days before 

trial. See id. art. 38.41, § 4. At issue is whether the certificate admitted into 

evidence as State’s Exhibit 138 substantially complies with the requirements of 

article 38.41 (Apx. Ex. 1). If so, the Court of Criminal Appeals should determine 

whether the failure to file a written objection to the certificate before trial waived 

the petitioner’s Sixth Amendment complaint. 



3 

 

Statement of Facts 

The case involved a hit-and-run incident in which petitioner’s vehicle 

collided with two pedestrians. Donna Treesh and her daughter, Megan Gonzalez, 

were jogging along Business SH 288, a main thoroughfare through the City of 

Angleton, Texas, when they were struck from behind by a vehicle driven by the 

petitioner (RR 3:51, 3:61, 3:149, 6:58). Donna and Megan were members of a 

fitness center located near the scene (RR 3:52). As part of a regularly scheduled 

routine every Saturday over the preceding year, Donna and Megan would warm up 

with other club members before their workout by jogging on the improved 

shoulder of SH 288 a short distance away from the fitness center (RR 3:53-54, 

3:194, 6:58-59).  

At approximately 9:00 a.m. on Saturday, December 13, 2014, Donna 

and Megan were running with a group of about ten other club members single file 

along SH 288, about one foot from the edge near the grass. The weather was dry, 

the traffic light and visibility clear for about a mile (RR 3:59, 3:193-94, 4:216-17, 

6:61, 6:63, 6:72). At the same moment, petitioner, accompanied by one passenger, 

Amanda Berkley, was driving a red Pontiac sedan along Business SH 288. 

Petitioner’s vehicle suddenly crossed onto the shoulder of the road, traveled a short 

distance and struck Donna and her daughter, narrowly missing another jogger (RR 

3:55, 3:58-60, 3:78, 3:80-82, 3:98). 
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Megan rolled off the right side of the Pontiac into the grass (RR 3:83). 

Donna was ejected about 12 feet into the air and landed on the shoulder of the road 

(RR 3:61). The vehicle continued down the shoulder of Business SH 288, traveling 

a short distance before it merged back into traffic and continued north (RR 3:84). 

No one saw the petitioner apply his brakes until he made a right turn on Cemetery 

Rd., which intersects Business SH 288 about one mile from the scene (RR 3:61, 

3:63, 3:81). The passenger-side mirror and other debris from the Pontiac were left 

at the scene (RR 3:203, 4:54, 4:103, 4:150). 

Other members of the fitness club and employees of a motorcycle 

dealership across the street who witnessed the accident ran to assist the two women 

(RR 3:61). Christopher Peterson, a witness from the dealership, held Donna’s hand 

and told her to “hold on” until she died a few minutes later (RR 3:147). 

Christopher stayed with Donna until paramedics arrived and rushed Megan to the 

hospital (RR 3:85, 5:12). Christopher also testified he never saw the driver apply 

his brakes or return to the scene (RR 3:86). An autopsy confirmed Donna died as 

the result of multiple injuries from being struck by a motor vehicle. She was 49 

years old (RR 3:115-19, 3:123, 3:146). 

Ronald Kirby, a member of the deceased’s family, was called to the 

scene later that morning (RR 3:149-50). He proceeded to look for a vehicle 

matching the description of the one that hit Donna and Megan. At approximately 
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1:30 p.m. that day, Ronald located a 2003 Pontiac Grand Am with a broken 

windshield and dents on the hood parked in front of a trailer home in a park located 

on Cemetery Rd. in Angleton approximately one mile away from the scene (RR 

3:151-54, 3:158, 4:75, 5:73). He called the Angleton Police Department and told 

them he located an automobile that might have been involved in the collision. 

Ronald then parked across the street from the trailer and waited for the police to 

arrive (RR 3:154-55). 

Officer Steven Epperley responded to Ronald’s call (RR 3:204). 

Officer Epperley met with Ronald and proceeded to a trailer located at 410 Sunny 

Meadows where he saw a red Pontiac with a windshield that was caved in as if it 

had been made by impact with a body. The vehicle also had a dented hood and was 

missing a mirror on the right side (RR 3:205-07, 3:20). After knocking on the door 

and speaking with two other people for several minutes, the officer met the 

petitioner who admitted he owned the damaged Pontiac (RR 3:210-11, 4:15). 

Another resident of the trailer also said petitioner’s vehicle had been at the 

residence for “a couple of hours” (RR 3:211-12). 

When asked what happened to his car, petitioner told the officer he hit 

a deer that morning at about the same location where Donna had been killed (RR 

3:211, 4:22). Other occupants of the trailer also said that petitioner had hit a deer 

(RR 5:19). Petitioner told Officer Epperley that he walked to a nearby store after 
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receiving a phone call from the owner who was an acquaintance and had seen 

petitioner’s damaged vehicle after the collision. Petitioner said the owner asked 

him whether he had hit someone with his vehicle. Petitioner said he told the owner 

that he “didn’t know” and that all he saw was a “blonde” animal—not a person 

when he swerved on the roadway (RR 9: Sx. 104).  

Officer Epperley gave petitioner a Miranda warning before continuing 

the interview. Petitioner indicated he understood his rights and agreed to speak 

with him (RR 3:212, 4:16). During the interview, Officer Epperley noted that 

petitioner was wearing a pair of urine-stained pants and appeared very nervous. 

The officer also noted that petitioner’s train of thought seemed scattered (RR 4:33, 

4:35). Petitioner told Officer Epperley he walked to a nearby convenience store, 

and spoke with the owner who said petitioner had hit someone with his car and it 

was a fatality. Petitioner could not explain, however, why he did not contact the 

police upon learning this, but he did manage to call his father about the collision 

(RR 9: Sx. 104). Petitioner maintained he did not know he had hit a person, and if 

he had known he would have stopped (RR 9: Sx. 104). He also denied consuming 

alcohol or using any illegal drugs that morning, but he agreed to provide a blood 

specimen (RR 4:64, 9: Sx. 104).  

Officer Epperley placed petitioner into custody. While in route to the 

police station petitioner fell asleep in the back of the patrol car (RR 4:34, 9: Sx. 
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105). After obtaining a blood search warrant, Officer Epperley drove petitioner to a 

University of Texas Medical Branch hospital in Angleton where a phlebotomist 

collected a specimen from the petitioner (RR 4:36-37). Subsequent analysis of 

petitioner’s blood by the Brazoria County Sheriff’s Office showed the presence of 

THC—the psychoactive ingredient in cannabis. The tests also revealed the 

presence of meprobamate, which is metabolite of the muscle relaxant Soma or 

carisoprodol (RR 4:101, 10: Sx. 137).   

Petitioner’s blood specimen was then sent to an out-of-state 

laboratory, NMS Labs, for further analysis (RR 4:104). This lab was used because 

it has more sensitive and sophisticated equipment available to test for controlled 

substances (RR 4:105-06) A report from this lab, which was admitted into 

evidence as State’s Exhibit 138 over petitioner’s objections, among which was his 

claim that admission of the report violated his right of confrontation under the 

Sixth Amendment to the United States Constitution (RR 5:56-57, 5:103). State’s 

Exhibit 138 indicated the presence of both stimulants and antidepressant in the 

petitioner’s blood (RR 4:105). In particular, the NMS lab report also notes the 

presence of (among other substances) amphetamine, methamphetamine; THC, 

benzoylecgonine (a metabolite of cocaine), hydrocodone and carisoprodol (RR 

5:105). 
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Petitioner’s vehicle was towed to the Angleton Police Department for 

further investigation (RR 4:23). Long strands of human hair were recovered from 

the broken windshield (RR 4:23). An inspection of the petitioner’s car performed 

on December 16, 2014, showed that the vehicle was in good working condition 

before the crash (RR 4:79, 4:81, 4:83). Analysis of the crash data recorder (or 

“black box”) collected from the Pontiac indicated petitioner was driving 55 miles 

per hour and increased speed before the impact (RR 4:177-78). The data also 

showed he did not apply his brakes before colliding with Donna and Megan (RR 

3:168-69, 3:171, 3:172-73).  

Based on the evidence gathered from the black box, the state’s 

accident reconstruction expert, Robin Wright, concluded there was no perception 

of—or reaction to—the deceased and her daughter by the petitioner before he 

struck them with his vehicle (RR 4:188-89).  Ultimately, the witness determined 

the cause of the collision was that petitioner “steered the car off the main lanes on 

to the shoulder of the roadway” and “failed to either slide to a stop or turn away 

from the pedestrians that were occupying the shoulder”—thus deviating from the 

standard of care required of an individual driving a vehicle (RR 4:189, 4:192-93). 

He also said the collision was nothing like hitting an animal, such as a deer (RR 

4:213-14).  
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Det. Rodney Crisp interviewed the petitioner while in custody on 

December 18, 2014 (RR 5:27, RR 9: Sx. 135). Petitioner told the detective he had 

passed out behind the wheel and woke up when he heard a loud thud when his 

vehicle struck the two runners (RR 5:35). He admitted to taking prescription 

medication on the morning of the collision. Petitioner also said he used crystal 

methamphetamine and cocaine about two days prior to the incident (RR 5:35-36, 9: 

Sx. 135). Petitioner also said he was driving to a Budget Inn in Angleton to get 

some rest because he was “in and out of consciousness” (RR 5:36-37, 9: Sx. 135). 

Petitioner said he did not know what happened until his passenger said, “you just 

hit someone” (RR 5:35, 9: Sx. 135). Petitioner said his intent was to drive his 

damaged vehicle to the Angleton Police Department and turn himself in, but 

officers arrived before he could take a shower and change—something he wanted 

to do before surrendering (RR 5:38, 9: Sx. 135). 
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Summary of the Argument 

Because petitioner failed to file a timely, written objection to the 

State’s Certificate of Analysis Affidavit, which complies with the requirements of 

article 38.41 of the Code of Criminal Procedure, the Fourteenth Court of Appeals 

correctly held that petitioner did not preserve his Sixth Amendment complaint for 

appellate review. 
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Argument 

 

  Petitioner complains his right of confrontation under the Sixth 

Amendment to the United States Constitution was violated when the trial court 

admitted the lab report identified as State’s Exhibit 138, which was supported by a 

Certificate of Analysis under article 38.41 of the Code of Criminal Procedure (Pet. 

Br. 54-55) (CR 000080-102). The analyst who signed the certificate and 

accompanying lab report did not testify at trial. A Certificate of Analysis is 

admissible as evidence to establish the results of the laboratory analysis without 

requiring the analyst to physically appear at trial if the certificate substantially 

complies with the statutory requirements. See TEX. CODE CRIM. PROC. ANN. art. 

38.41, §§ 1, 5 (Vernon 2018). The certificate is not admissible if the defense files a 

written objection no later than ten days before trial. See id. art. 38.41, § 4.  

  The Confrontation Clause of the Sixth Amendment guarantees the 

accused the right to confront the witnesses against him. See U.S. CONST. amend. 

VI.; Paredes v. State, 462 S.W.3d 510, 514 (Tex.Crim.App.2015). The United 

States Supreme Court has held that this rule bars the admission of “testimonial” 

statements of a witness who does not appear at trial unless the witness who made 

the statement (1) testifies under cross-examination at trial, or (2) is unavailable to 

testify and the defendant had a prior opportunity to cross-examine the witness. See 

Crawford v. Washington, 541 U.S. 36, 53–54 (2004); Paredes, 462 S.W.3d at 514. 
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“Testimonial” statements include “statements that were made under 

circumstances which would lead an objective witness reasonably to believe that the 

statement would be available for use at a later trial.” See Paredes, 462 S.W.3d at 

514 (quoting Crawford, 541 U.S. at 52). Affidavits reporting the results of forensic 

analysis are testimonial statements; thus, the analysts who performed the tests are 

witnesses for purposes of the Sixth Amendment. See Melendez-Diaz v. 

Massachusetts, 557 U.S. 305, 310-11 (2009). Absent a showing the analyst was 

unavailable to testify at trial and that the defendant had a prior opportunity to 

cross-examine the analyst, a defendant is entitled to be confronted with the analyst 

at trial. See id. see also Deener, 214 S.W.3d at 526  (chain of custody affidavit and 

Certificate of Analysis are testimonial for purposes of right to confrontation). 

1) Article 38.41 mandates when a defendant must raise a Sixth 

Amendment objection. 

  

The right to a physical face-to-face meeting under the Sixth 

Amendment, is not absolute and it must give way in certain narrow circumstances 

where “considerations of public policy and necessities of the case” so dictate. See 

Maryland v. Craig, 497 U.S. 836, 848 (1990). A state may enact procedural rules 

in the form of notice-and-demand statutes that “require the prosecution to provide 

notice to the defendant of its intent to use an analyst’s report as evidence at trial, 

after which the defendant is given a period of time in which he may object to the 

admission of the evidence absent the analyst’s appearance live at trial.” See id. at 
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326. In Melendez–Diaz, the Supreme Court recognized so-called “notice-and-

demand statutes” as a means by which a defendant may waive Confrontation 

Clause rights. See 557 U.S. at 326. The Court characterized notice-and-demand 

statutes, “[i]n their simplest form, [to] require the prosecution to provide notice to 

the defendant of its intent to use an analyst’s report as evidence at trial, after which 

the defendant is given a period of time in which he may object to the admission of 

the evidence absent the analyst’s appearance live at trial.” See id. 

The Supreme Court approved the use of such notice-and-demand 

statutes, reasoning that states are “free to adopt procedural rules governing 

objections,” such statutes maintain the burden on the defendant to raise a timely 

Confrontation Clause objection, and “[t]here is no conceivable reason” why a 

defendant cannot be required to exercise her Confrontation Clause rights in 

advance of trial. See id. at 327 & n.12. Although the Supreme Court did not 

purport to sanction every possible form of notice-and-demand statute, it did cite the 

notice-and-demand statutes of Texas under article 38.41 as an example of a 

provision that complies with Confrontation Clause requirements. See id. (citing 

TEX. CODE CRIM. PROC. ANN., art. 38.41, § 4). 

Texas’s notice-and-demand statute is contained in articles 38.41, as 

well as article 38.42, of the Code of Criminal Procedure. See TEX CODE CRIM. 

PROC. ANN. arts. 38.41, 38.42. “The defendant always has the burden of raising his 
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Confrontation Clause objection; notice-and-demand statutes simply govern the 

time within which he must do so.” See Melendez–Diaz, 557 U.S. at 327. 

Certificates of analysis of physical evidence and chain of custody affidavits are, 

therefore, admissible without a witness appearing at trial if they are filed and 

served on the opposing party more than twenty days before trial begins and the 

opposing party does not file a written objection by the tenth day before trial begins. 

See TEX CODE CRIM. PROC. ANN. arts. 38.41 (Certificate of Analysis of Physical 

Evidence); 38.42 (Chain of Custody Affidavit).  

A defendant waives any objection under the Confrontation Clause to 

the admissibility of the Certificate of Analysis or chain of custody affidavit by 

failing to timely object under the statute. See Deener, 214 S.W.3d at 528. Here, the 

state filed the blood test results and a “Certificate of Analysis Affidavit” more than 

twenty days before trial began. See TEX CODE CRIM. PROC. ANN. art. 38.41, § 4, 

art. 38.42, § 4. In relevant part, the certificate states the following: 

My name is Dr. Wendy Adams. I am of sound 

mind, over the age of 18 years, capable of making 

this affidavit, and personally acquainted with the f-

acts stated in this affidavit. 

 

l am employed  by NMS  Labs, which  was 

authorized  to  conduct  the  analysis referenced  in 

this affidavit.  This laboratory is accredited by 

[the] American Board of Forensic Toxicology 

(ABFT). See attached licensures and 

accreditations for complete list. 
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As an Assistant Laboratory Director at NMS Labs, 

I am familiar with the laboratory’s standard 

operating procedures, accreditation requirements, 

quality assistance, and quality control policies. Part 

of my duties for this laboratory involves the 

analysis of toxicological evidence for one or more 

law enforcement agencies. I have the technical 

knowledge and qualifications to determine the 

results of those tests or procedures. My educational 

background is stated on my Curriculum Vitae (see 

attached). 

 

I reviewed the data from the tests or procedures on 

the toxicological evidence on the 11
th
 day of 

March, 2016. The results are as indicated on the 

Laboratory Toxicology Report attached hereto. 

 

I certify  that  the  attached Laboratory Toxicology 

Report and  Chain  of  Custody  documents  for 

Andrew Williams, work order number 14331040 

(BCCL-14-2387),  which are 15 pages in length, 

are  an  accurate  record  of  the  tests  or  

procedures performed on  the  toxicological 

evidence received by this laboratory and are 

reliable and approved by NMS Labs.  

 

(RR 5:103) (Apx. Ex. 1).  

  The Certificate of Analysis was also accompanied by a chain of 

custody affidavit stating: 

My name is Myhanh Tram. I am of sound mind, 

over the age of 18 years, capable of making this 

affidavit, and personally acquainted with the facts 

stated in this affidavit. 

 

My work address is 3701 Welsh Road, Willow 

Grove, PA 19090. 
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On the 24
th

 day of December, 2014, I was 

employed by NMS Labs. 

 

On that date, I came into possession of the 

toxicological evidence, NMS Labs work order 

14331040, described as follows: one (1) sealed 

envelope labeled “IFL 14120645” containing one 

(1) gray top tube of blood labeled “Andrew 

Williams”. 

 

The toxicological evidence was received from 

Integrated Forensic Labs, Grand Prairie via Fed-

Ex Priority Overnight. 

 

I transferred the toxicological evidence to the 

Aliquot Area in Specimen Processing on the 24
th
 

day of December, 2014. 

 

During the time that the toxicological evidence 

was in my custody, I did not make any changes or 

alterations to the condition of the toxicological 

evidence except for those resulting from field or 

laboratory testing procedures, and the toxicological 

evidence or a representative sample of the 

toxicological evidence was transferred in 

essentially the same condition as received. 

 

(CR 000078) (Apx. Ex. 1). Respondent asks the Court to take judicial notice of the 

Chain of Custody affidavit signed by Ms. Tram. See TEX R. EVID. 201.
1
 

Petitioner waited until trial to object to the certificate and 

accompanying blood test results. Accordingly, the Fourteenth Court of Appeals 

held that petitioner waived any objection that the admission of the affidavit or the 

                                                           
1
 The chain of custody affidavit was filed before trial, but was not included with the other 

documents submitted as State’s Exhibit 138. 
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blood test results addressed by the affidavit violated his right of confrontation. See 

Williams, 531, S.W.3d at 917, Deener, 214 S.W.3d at 528. There is no dispute that 

the State filed and served the Certificate of Analysis and accompanying 

documentation to the defense as required by the statute. Petitioner argues, 

however, that because the certificate does not comply with the requirements of 

article 38.41; therefore, the trial court abused its discretion by overruling his 

objection. 

2) The Certificate of Analysis complies with article 38.41.  

 

Petitioner argues the certificate does not comply with the statute 

because it was not signed by the technician who performed the analysis. Finding 

that the certificate met the requirements of the statute, the Fourteenth Court of 

Appeals held, “Absent a more specific requirement in the statute that the affiant be 

the certifying analyst, the Certificate of Analysis substantially complies with the 

requirements of article 38.41.” See Williams, 531, S.W.3d at 917 (citing Lopez v. 

State, No. 08-10-00285-CR, 2012 WL 1658679, at *4 (Tex. App.—El Paso May 9, 

2012, no pet.) (mem. op., not designated for publication) (Certificate of Analysis 

substantially complied with statute despite it failing to include a statement that the 

tests or procedures used were reliable)).  

In Burch v. State, the Court of Criminal Appeals held that the 

Confrontation Clause also required that the defendant be afforded the opportunity 
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to cross-examine the analyst who actually performed the forensic tests or at least 

one who observed the process of testing the particular sample at issue. See 401 

S.W.3d 634, 638 (Tex.Crim.App.2013). Without the testimony of the analyst who 

performed or supervised the test, the Court wrote, “the defendant has no way to 

explore the types of corruption or missteps the Confrontation Clause was designed 

to protect against.” See id. “The witness being called needs to have personal 

knowledge of the facts in issue—the specific tests and their execution.” See id. 

This rule, however, does not mean “that everyone who laid hands on 

the evidence must be called.” See Melendez–Diaz, 557 U.S. at 311 n. 1; see also, 

e.g., Boutang v. State, 402 S.W.3d 782, 788 (Tex.App.—San Antonio 2013, pet. 

ref’d) (neither the court of criminal appeals nor any other appellate court has 

“required the State to produce the actual person who mixed a reference solution for 

an Intoxilyzer machine before the breath-test results can be admitted in court.” … 

“an expert familiar with the maintenance of Intoxilyzer machines and lab 

procedures associated with its maintenance, [the new technical supervisor] testified 

as to the maintenance of the machine and what the particular numbers meant on the 

report”). 

More recently, in Mayer v. State, the Fourteenth Court of Appeals 

observed that the United States Supreme Court “explicitly refused to hold in 

Melendez–Diaz that ‘anyone whose testimony may be relevant in establishing the 
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chain of custody, authenticity of the sample, or accuracy of the testing device, must 

appear in person as part of the prosecution’s case.’” See 494 S.W.3d 844 

(Tex.App.—Houston [14
th

 Dist.] 2016, no pet.) (citing Paredes, 462 S.W.3d at 515 

(quoting Melendez–Diaz, 557 U.S. at 311 n. 1)). The court of appeals in Mayer 

held, “Any questions about the validity of the testing process may be answered by 

an analyst who either performed or supervised the test.” See id. (emphasis added) 

(citing Burch, 401 S.W.3d at 638). 

The court in Mayer relied on the Court of Criminal Appeals’ decision 

in Paredes, a capital murder case. See 462 S.W.3d at 513–14 (supervising analyst’s 

testimony that DNA from blood on defendant’s t-shirt matched one of victims, 

based on her analysis of raw data compiled by three technicians who performed 

different steps in process, did not violate defendant’s right of confrontation). In 

Paredes, the police recovered a t-shirt worn by the defendant during the 

commission of the crime and sent the shirt to a private laboratory for DNA testing. 

See id. at 512. The testing procedures revealed that DNA extracted from a 

bloodstain on the shirt matched the DNA profile of the victim. See id. The State 

called the forensic laboratory director to testify about the DNA analysis and 

offered only the director’s opinion testimony into evidence. See id. at 512–13.  

The director testified that the DNA testing was conducted in an 

assembly-line batch process with three different analysts performing each step of 
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the testing in order to generate raw DNA data for analysis. See id. at 512. Even 

though she did not physically watch the three analysts conduct the initial testing 

procedures, she testified that—much like Dr. Adams in the present case—she 

supervised the process and had personal knowledge of the tests performed. See id. 

The director also similarly provided details about the laboratory’s safety protocols, 

which were in place to identify process errors. See id. at 513.  

The director in Paredes also testified that she herself conducted the 

final analysis and, based on the raw DNA data provided by the three testing 

analysts, she concluded there was a match between the DNA data generated and 

the DNA profile of the victim. See id. at 512. The State neither introduced the raw 

data the director relied on to formulate her opinion, nor called the testing analysts 

to testify at trial. See id. at 513. The director in Paredes also testified that “she was 

not testifying about someone else’s opinions because she was responsible for 

compiling the data generated by the various instruments and reaching the ultimate 

conclusion[.]” See id.   

Because she performed the “crucial analysis” determining that the 

DNA sample taken from the defendant’s shirt matched the victim’s DNA profile, 

the Court of Criminal Appeals reasoned that the conclusion to which she testified 

at trial was her own. See id. at 518. The raw DNA data the director in Paredes used 

in formulating her own opinion merely provided a basis for that opinion. See id. at 
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514. The Certificate of Analysis Affidavit at issue here was signed by Dr. Wendy 

Adams, who supervised the testing of petitioner’s blood and signed a report based 

on the data generated by other analysts at NMS Labs. In pertinent part, Dr. Adams 

swore to the following: 

 I am familiar with the laboratory’s standard 

operating procedures, accreditation requirements, 

quality assistance, and quality control policies. Part 

of my duties for this laboratory involves the 

analysis of toxicological evidence for one or more 

law enforcement agencies. I have the technical 

knowledge and qualifications to determine the 

results of those tests or procedures. 

 

 I reviewed the data from the tests or procedures on 

the toxicological evidence on the 11th day of 

March, 2016. The results are as indicated on the 

Laboratory Toxicology Report attached hereto. 

 

 I certify  that  the  attached Laboratory Toxicology 

Report … are  an  accurate  record  of  the  tests  

or  procedures performed on  the  toxicological 

evidence received by this laboratory. 

 

(RR 5:103) (Apx. Ex. 1).  

  Petitioner argues the Certificate of Analysis failed to meet the 

requirements of article 38.41, however, because the supporting affidavit was not 

executed by the same person who conducted the analysis of Petitioner’s blood (Pet. 

Br. 56). As defense counsel observed during trial, attached to the State’s certificate 

“was a list of people who conducted analyses of the substances and the blood.” 

However, “the affiant in the Certificate of Analysis is not the person who actually 
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conducted any of those tests” (RR 5:57). Accordingly, petitioner concludes the 

certificate does not substantially comply with article 38.41 because it “does not 

state that … the affiant actually performed any tests herself or actually followed 

any specific procedures in performing the test” (RR 5:57-58).  

There is no specific requirement under article 38.41, however, that the 

affiant for the certificate be the same individual who performed the analysis of the 

specimen in question. To the contrary, as a supervisor or director at NMS Labs, Dr. 

Adams was free to use “non-testimonial information—computer-generated … 

data—to form an independent, testimonial opinion.” See Paredes, 462 S.W.3d at 

518; Molina v. State, 450 S.W.3d 540, 551 (Tex.App.—Houston [14
th

 Dist.] 2014, 

no pet.) (testifying analyst “independently analyzed the data and offered his own 

opinions, testified at length and was cross-examined concerning the basis for his 

opinions”). Dr. Adam’s Certificate of Analysis Affidavit is just the sort of 

testimony addressed by the Supreme Court when it noted that the Confrontation 

Clause does not mandate “that anyone whose testimony may be relevant in 

establishing the ... accuracy of the testing device” must testify. See Melendez–Diaz, 

557 U.S. at 311 n.1.  

While it is not necessary for the Court of Criminal Appeals to 

determine whether Dr. Adams’s testimony, standing alone, would be sufficient to 

overcome a timely raised Sixth Amendment objection, her affidavit substantially 
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complies with 38.41 of the Code of Criminal Procedure and thereby triggered a 

time frame in which the petitioner was required to assert his complaint. Had the 

petitioner done so prior to trial, Dr. Adams could have been brought to trial and 

cross-examined as to what extent the report reflects her own independent analysis 

of the petitioner’s blood. But this did not occur because petitioner ignored the 

statute. There is no legal support for petitioner’s claim that the Certificate of 

Analysis fails to comply with article 38.41 because Dr. Adams may have relied on 

the test of other analysts—to the contrary, this Court’s holding in Paredes suggests 

the certificate does in fact meet the statutory requirements. Accordingly, 

petitioner’s complaint should be overruled. 

3) Petitioner waived his Sixth Amendment complaint. 

  A defendant must preserve error in the trial court to argue on appeal 

that his right to confront witnesses was violated. See Anderson v. State, 301 

S.W.3d 276, 280 (Tex.Crim.App.2009); TEX. R. APP. P. 33.1(a)(1). To preserve 

error, a defendant must make a timely, specific objection. See Layton v. State, 280 

S.W.3d 235, 238–39 (Tex.Crim.App.2009); “[T]he right of confrontation is a 

forfeitable right—not a waivable-only right—and must be preserved by a timely 

and specific objection at trial.” See Deener v. State, 214 S.W.3d 522, 527–28 

(Tex.App.—Dallas 2006, pet. ref’d); see also Melendez–Diaz, 557 U.S. at 327 

(“There is no conceivable reason why [the defendant] cannot similarly be 
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compelled to exercise his Confrontation Clause rights before trial.”); Paredes v. 

State, 129 S.W.3d 530, 535 (Tex.Crim.App.2004) (defendant failed to preserve 

error on his confrontation claim because he failed to object on confrontation clause 

grounds at trial.); Wright v. State, 28 S.W.3d 526, 536 (Tex.Crim.App.2000) 

(defendant waived his confrontation claim by failing to raise a confrontation clause 

objection at trial.). 

  A reviewing court should not address the merits of an issue that has 

not been preserved for appeal. See Wilson v. State, 311 S.W.3d 452, 473 

(Tex.Crim.App.2010) (op. on reh’g). As to the present issue, an opposing party 

waives any objection to the certificate if it fails to make a timely objection under 

article 38.41. See Deener, 214 S.W.3d at 527–28; see also Herring v. State, No. 

05–08–01699–CR, 2010 WL 1713639, at *2 (Tex.App.—Dallas Apr. 28, 2010, 

pet. ref’d) (mem. op., not designated for publication) (finding defendant waived 

any objection to the admission of the State’s Certificate of Analysis and chain of 

custody affidavit under Article 38.41, § 4 of the Texas Code of Criminal Procedure 

because she failed to timely file an objection under the statute); see also Lopez v. 

State, No. 08–10–00285–CR, 2012 WL 1658679 at *5 (Tex.App.—El Paso May 9, 

2012, no pet.) (not designated for publication) (“By failing to timely file a written 

objection to the Certificate of Analysis, Petitioner failed to preserve the issue for 

our review.”).  
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In response to petitioner’s trial objection, the State argued: 

With regard to the Certificate of Analysis and chain of 

custody [affidavit], the statute is plainly clear and 

governs. It is … a notice and demand statute that requires 

the State to provide notice to the defense of its intent to 

produce this affidavit at trial under the specific code 

section. That notice was provided. That same section 

provides a time window for which the defense can make 

a complaint. That time window has elapsed. That demand 

was not made; and therefore, the defense has waived all 

of their objections regarding this particular piece of 

evidence. 

 

. . . 

 

The purpose of the statute is to allow the State to secure 

the presence of witnesses, to allow it time to get its 

witnesses here … if there’s a demand made with regard 

to the rights of confrontation. That demand wasn’t made. 

And, therefore, the State’s efforts have been frustrated 

and the State should not be required to produce … this 

witness on a dime when it [could] have had the time to 

do so if the defendant had made a timely objection. 

 

. . . 

 

And if the defense has a complaint about one of the 

elements in the certificate, that complaint should have 

been lodged 10 days prior to trial to avoid this very 

problem that the State would be having if this certificate 

were ruled inadmissible. It frustrates the purpose of the 

statute. 

 

(RR 5:59-60). 
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  The record support’s the prosecutor’s claim that the Certificate of 

Analysis supporting State’s Exhibit 138 was filed approximately six weeks in 

advance of trial (CR 1:000080). In spite of double the amount of notice required 

under the statute that the State intended to rely on these documents, Petitioner 

never filed a written objection to its use. Instead, he waited until the State offered 

the affidavit and Certificate of Analysis at trial to object (RR 5:61). In the absence 

of “a timely objection to ‘the use of’ the documents, a timely filed Certificate of 

Analysis to establish the results of a laboratory analysis of physical evidence and a 

chain of custody affidavit are admissible without a witness appearing at trial. See 

Herring, 2010 WL 1713639 at *2 (citing TEX. CODE CRIM. PROC. ANN. art. 38.41, 

§§ 1, 4). Petitioner waived any complaint that admission of his blood test results 

under a Certificate of Analysis violated his right of confrontation. See Deener, 214 

S.W.3d at 528.  

  Absent a timely objection to the use of the documents, a timely filed 

Certificate of Analysis to establish the results of a laboratory analysis of physical 

evidence and a chain of custody affidavit are admissible without a witness 

appearing at trial. See Herring, 2010 WL 1713639, at *2 (emphasis added) 

(“Because Herring failed to timely object to the use of the affidavit and the related 

blood test results, she waived any objection to the admission of these documents, 

including any complaint … about the qualifications of the person who conducted 
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the blood draw.”). Because petitioner raised no objection whatsoever to the 

Certificate of Analysis and the related blood test results until the time the evidence 

was offered at trial, he waived any objection to the admission of these documents, 

and his fourth issue should be overruled. 

The right of confrontation is a forfeitable right. If it was important for 

the defense to have the testing analyst appear at trial, defense counsel could have 

filed an objection under article 38.41. Having failed to do so, petitioner waived his 

complaint about the certificate. In this case, the record shows that petitioner 

forfeited his Sixth Amendment right of confrontation with respect to admission of 

chain of custody affidavits and Certificate of Analysis related to controlled 

substances in his blood when he failed to file written objection to its use not later 

than the tenth day before his trial began. Because petitioner filed no written 

objection as required by article 38.41, the Fourteenth Court of Appeals properly 

held that he failed to preserve the issue for appellate review. 
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Conclusion 

The Certificate of Analysis signed by Dr. Adams meets the 

requirements of article 38.41 and petitioner filed absolutely no objection or other 

response prior to trial—a one page written objection could have prevented the 

admission of the certificate, but petitioner did nothing. Even at this point, petitioner 

cannot identity the individual whose testimony was necessary to satisfy his Sixth 

Amendment concerns. The respondent should be able to rely on the very specific 

terms of article 38.41 in order to have sufficient time to bring all necessary 

witnesses to trial. If petitioner (and any other defendant) is able to litigate the 

substance of an article 38.41 Certificate of Analysis during trial, the respondent 

can no longer rely on the statute’s efficacy and its terms will be considered 

meaningless. Petitioner failed to preserve any objection to the Certificate of 

Analysis under the Sixth Amendment by waiting until the last possible minute 

during trial to raise the issue. The Fourteenth Court of Appeals was correct to 

overrule the petitioner’s point of error, and the Court of Criminal Appeals should 

affirm that determination. 
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Prayer 

For these reasons, the State asks the Court of Criminal Appeals to 

overrule the petitioner’s issues on appeal and affirm the holding of the Fourteenth 

Court of Appeals. 

 

Respectfully submitted, 

 

 

/s/ Jeri Yenne 

_____________________________________ 

Jeri Yenne 

State Bar No. 04240950 

Brazoria County Criminal District Attorney 

 

 

/s/ Trey D. Picard 

_____________________________________ 

Trey D. Picard 

State Bar No. 24027742 

Assistant Criminal District Attorney 

 

 

111 East Locust St., Suite 408A 

Angleton, Texas 77515 

(979) 864-1233 

(979) 864-1712 Fax 

treyp@brazoria-county.com 

 

Attorney for Appellee, 

The State of Texas 
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Certificate of Service 

 

As required by Texas Rules of Appellate Procedure 6.3 and 9.5(b), 

(d), (e), I certify that I have served this document on all other parties, which are 

listed below, on June 5, 2018: 

Crespin Michael Linton 

State Bar No. 12392850 

Attorney at Law 

440 Louisiana, Suite 900 

Houston, Texas 77002 

(713) 236-1319 

(713) 236-1242 Fax 

crespin@hal-pc.org 

 

Attorney for Petitioner 

 

By: 

     personal delivery  

      mail 

     commercial delivery service 

     electronic delivery / fax 

 

 

/s/ Trey D. Picard 

_____________________________ 

Trey D. Picard 

Assistant Criminal District Attorney 
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Certificate of Rule 9.4 Compliance 

I certify that this electronically filed document complies with Rule 9.4 

of the Texas Rules of Appellate Procedure and that the number of words is: 7,080. 

 

/s/ Trey D. Picard 

_____________________________ 

Trey D. Picard 

Assistant Criminal District Attorney 
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Appendix 

 

State’s Exhibit 138 (Cettificate of Analysis, et cet.).................................. Apx. Ex. 1 
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